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This matter is a consolidated appeal of two orders of the Stewarcls of the Commission.

The prirnary issue involves ste'uvarcls rul ings datecl Septernber 17. 2007, pertainir-rg to Dr. Rodney

Steu'ar1's p()ssession of prohibitccl substances. rnislahclccl nrecl icat ions. atrcl other matters. Thc

other order is enti t lecl Suspension Order of Chicf State Ster,vard dated August 16. 2001 , ancl

relates to the fbi lure by Dr. Stewart to cooperate in a Cornlnissiotr investigation. A hearing was

held on Decernber 3 and 9, 2008. The Commission Staff was represented by Hon. Roberl M.

Watt,  Lynn Sowards Zel len ancl John Forgy. Dr. Sten,art r ,vas represcntecl by Hon. Micl iael D.

Meuser and Karen Murphy.

The hearing fbr these appeals was commenced on Wednesday, December 3, 2008. Proof

was taken fiom ten witnesses, and by agreemer-rt of the parlics, the testimony of the remaining

witness, Don Kolioutas, was scheduled to be taken at 9:00 a.ln. on Tuesday, December 9, 2008 at

the oftces of counsel fbr the Kentucky Horse Racing Comrnission. The parties also requestecl

they be given an opporlunity to tlle post-hearing briefb and proposed findings after the transcript

is f i led fbr these appeals, and reachcd agreernent on the schedule fbr those briefs. Although the



record was scheduled to close on February 10,2009, Stewaft 's motion for leave to f i le a Sur-

Reply was granted, and the pleadings from both parlies conceming the sur-reply were made part

of the record, which was then closed and subrnitted as of the February 1 9, 2009 filing date of the

motion.

KRS 138.1 l0( 1) mandates that the hearing officer shall issue findings of fact,

conclusions of law and a recornrnended disposition fiom the hearing. including recomtnendecl

penalties within 60 days of the date the record is closed, or no later than April 20,2009, since no

30-day extension was requested pursuant to KRS 138.1 10(2)-(3).

Although there was a long period of noncornpliance, between the tr,vo Decetnber, 2008

hearing clates. Dr. Stewarl did f inally cornply with the Cornmission"s orclers, and produced the

sought computcr records. Therefbre, the Commission statecl on the record during the hearing

that it would be withdrai.ving its order of suspension fbr failurc to cc-roperate" which is the basis

fbr Stewafi 's appeal of t l-re August 16,2001, Order (File No. HRA-29425-011). Based ou the

Cornrnission"s withdrawal of its order of suspension fbr failure to cooperate, this decision finds

tlre appeal HRA-29125-011 of that suspension is rnoot. Therefbre, this recommended decision's

rernaining responsibil i ty is to address the Septernber 7J. 2007. Stewarcls' Rulings (File No.

HRA-29121-017 \ .

Prelirninary matters were addressed in an October 2, 2008 order, incluciing an order

denying the Kentucky Horse Racing Cornmission's motion to strike, an order denying Stewarts'

rnotion fbr a hearing beforc thc Ker-rtucky Horse Racing Commission, an order denying Stewafts'

rnotior-t tcl clisrniss for failure to provide prompt post-suspension hearing, an order denying

Stewarls' motion fbr a hearing before the Kentucky Horse Racing Commission,, an order denying

Stcrvarts'motion to clismiss firr lack of juriscliction, ancl an order der-ryir-rg Stewarls'motion to



dismiss the cobra venom violations based on vagueness. Those orders are incotporated into this

recolnmended decision.

FINDINGS OF FACT

1. This appeal arises fiorn the Septernber lJ, 2007, Stcwards' Rulings, which

fbllowed an August 28' 2007, hearingbefore the Stewards concerning nine alleged violations of

Commission regulations by Dr. Stewart: possession at a location uncler t l-re Commission's

jurisdiction of prohibitecl substances, cobra venom and Carbidopa and Levodopa, and five

rnislabeled medications; and f-ailure to reporl violations of Cornmission regulations by Patrick

Biancone.

2. The Stewards found that Dr. Stewart hacl violated Courmissic-rn regulations in each

instance and susper-rdecl his license to practice veterinary meclicine at Kentucky race tracks fbr

fbur years fbr possession of cobra venorr and one ycar tbr possession clf Carbidopa and

Levodopa, the suspensions to run consecutively. He was also suspended fbr periods ranging

fi-orn 15 to 30 clays fbr the rnislabeling violations and thc failure to report Mr. Biancone's

violations, thc suspensions to ruu concurrently with the fbur-year suspetrsion. Dr. Stewarl has

not pursued in this appeal the rnislabeling violations or the f-ailurc to reporl violations.

3. During the hearing. Dr. Ster,vart Cid not clisputc thc f-acts about r,vhere the cobra

venom and other items were fbund during the inspection, although he testifred he 'uvas not using

thern olt any hc-rrses ir-r training, and also claimed he did not know he possessed thern. A nerving

agent such as cobra venom deadens a horse's nerve sensations to paiu, and cuts off a lvarning

sign to the horse that it is having a problern. Without such r,vanrings, a horse would race beyond

its physical abil i ty. with potentially catastrophic results.



1. Dr. Stewarl resides in Saratoga Springs, Ner,v York, and is a vetertnarlan.

(Trarrscript of Evidence "T.E,." 188). On June 22,2007, he was l icensed by the Commission to

practice veterinary medicir-re at race tracks in Kentucky. (T.E. 193).

5. On June 22, 2001 , investigators of the Kentucky Horse Racing Authority I

conducted searches of three barns at Keeneland Race Course in Lexingtort, Kentucky, at which

Patrick Biancone stablecl Thoroughbred race horses. ancl Dr. Stewarl 's vehicle. which was

located at one of the barns. (Exh. 7-8; T.8.293-294).

6. In Bam l4 at Keeneland Race Course, Comrnission investigator Don Kolioutas

discovered, arnong other things, the tbllowing items: three vials of alpha cobratoxin, one bottle

of Ketoccrr-rozale tablets. one bottle of Metronidazale tablets. one bottle of an iuiectable solution

labeled "Tl"rroat RX," ancl one bottle of injectable honcy-colored solutiou markccl "For Mythical

Eclro Only."  (T.E. 294-295: Exh. 8).

7. The bottles of Ketocor-rozale tablets ar-rd Metronidazalc tablets hacl uo prescription

labels, the "Throat RX" solution was not labeled fbr a specif ic horse, and thc injectable honey-

colored solution rnarked "For Mythical Ehno Only" had no prescription label. (Exh. 9).

8. Dr. Stewarl adrnitted that all of the substances discoverecl at Barn 74. includins

thc alpha cobratoxin.  belonsecl  to him. ( ' f  .E.  50. 2L)1).

9. Dr. Stewarl stated that the three vials labeled "alpha cobratoxin" contained cobra

venorn. (T.E. 129, 295). He also stated that he had used the cobra venorn or1 a tl-roroughbred

horse pr ior  to  June 22,2001.  (T .E.  151) .

I  0. At Bam 14 at Keeneland Race Course. Cotnmisstcrninvest igator J i rn Cain

ve l - r ic le .  (Exh.7)  Dr .discovercd a bottle labeled "Carbidopa and Levodopa" in Dr. Ster,vafi 's

'  In  2008.  the r lan le  o f  t l ie  Kentucky

Commission." Ref-erences herein to the

Commiss ion u, i l l  bc  to  the "Cotnmiss ion. "

Horse Racing Autl ior i ty \ \ 'as chzrn_uecl to "Kcntr,rcky Horse Racin-rr

Kentucky Horse Racing Author i ty  and the Kentuckv I Iorse Rac ing



Stewart adrnitted that the bottle contained Carbidopa and Levodopa and that it belonged to him.

(T .E .  150 ,207 ,226 ) .

11. Dr. Mary Scollay, the Commission's equine medical director, testif ied that the

adrninistratior-r of cobra venom to a horse could be exceedingly dangerous because of its ability

to eliminate the sensation of pain fbr the horse. Since pain is a protective device, if i t  is

eliminated thc horse rvould ovcrrcach its bodv's l irnits. r,vhich coulcl cause a tlreakCown of the

horse and ensuing injury to the rider. (T.E. 106-108). Chief State Steward John Veitch, a Hall

of Fame trainer with 28 years' experience, testified that the administration of cobra venom to a

horse could lead to a catastrophic breakdown involving the horse ancl jockey. (T.E. I4l-142).

Dr. Stewart's 'uvitness, Dr. Benjarnin L. Bealmer, testif-red that thcrc is thc potential fbr

catastrophic injury if cobra venom is achninisterecl to a structurally ur-rscrund horse. (T.E. 258-

259). None of Dr. Ster.varl 's r,r ' i tncsses were wil l ing to tcstify in sulrporl clf using cobra venoln

tbr a horse trainins fbr a race.

12. Dr. Scollay testif ied that cobra venoln has not been approved by the U.S. Food

and Drug Adrninistration fbr usc in either anirnals or hurnans. (T.E. 1 08- 1 09).

13. Dr. Scollay testif led that Carbidopa ancl Levockrpa are colnbined in tablets and

usecl to treat Parkinson"s Discasc in hunriurs. (T E. 109). Shc kiieu' or no tirerapeutic use fbr

Carbidopa and Levodopa in horses. Id. Dr. Scollay was aware of no l i terature that describes the

etl-ect of Carbidopa and Levoclopa on horses. (T.E. I I 1). However, she testit led that, when used

in humans, it increases heart rate, increases carcliac output. ancl increases the rate of respiration.

Slie said that excessive use in humans has bccn associatecl r.vith the clcvclopment of bell igerent

and evetr psychotic behavior. Id.



11 .

Association

Guidelines

Snake venoln, Carbidopa and Levodopa are Class 2 substances under the

of Racing Cornmissioners International,, Inc. ('"RC I") Unifbrm Classification

for Foreisn Substances. (Exh. 10). In those Guidelines, RCI defines Class 2

substances as fbllows:

Drugs that have a high potential to affect performance, but less of a
potential than drugs in Class 1. These drugs are 1) not generally
accepted as therapeutic agents in racing horses. or D they zl 'e
therapeuiic agents tirat irave a high potential for abuse. Drugs in
this class include: psychotropic drugs, ceftain nervous system and
cardiovascular system stirnulants, depressants. and neuromuscular
blocking agents. Injectable local anesthetics are included in this
class becausc of their high potential for abuse as nerve blocking
asents.

Both snake venorl and Carbidopa are Class A drugs uncler the Kentucky Horse

Racing Authority Unifbrm Drug and Medication Classif ication Schedule ( 1 1-05), rvhich r,vas in

ef1ect in200l .  (Exh. 30).  Lr that Scheclule.

"Class "A" Drugs are those that have no legit imate therapeutic
incl icat icn in the equine athlctc ancl havc not been approv'ed fbr use
irr the horse by the US Food and Drug Adrninistrat ion. Their
potential to inf- luence perfbnnance is high based on thcir presence
in Classes l ,  2 or 3 in Racing Cornmissioners Intematiotral
Unifbnn Classif lcat iorr of Foreign Substances.

16. The Keenclancl Associat ion is an associat iot-t  l icensed bv thc Courtnissiot-t  to

conduct horse racins.

Bam 11 at Keeneland Race Course is locatecl in an area cal led""Keeneland

Training Center" that is parl of the Keeneland Association properly at which its race tracks are

located. (T.E. 39-40, Exhs. l -4).

t5 .
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18. Dr. Ster.r,art r,vas askecl if he iclcntificcl any substances he was asked to identifv

said about a substance of his labeledduring the track search. In particular. he was asked what hc



RTH. In response, Stewarl said "l told them that a fellow had given it to me when I was in South

Africa. And it was some rnedication that they had for bleeding." (T.8.201).

19. The hearing oflicer asked a follow-up question about the unknown medication

ref'erred to as RTH:

HEARING OFFICER LAYTON: Arrd the other thins.  RTH?

DR. STEWART: Uh. huh.

HEARING OFFICER LAYTON: It is an unknown rnedicine that you got you

think fiom South Africa.

DR. STEWART: I know I sot it fiorn South Afiica.

HEARING OFFICER LAYTON: You met sorneone in South Af i ica?

DR. STEWART: I travel a lot. I r,vent to South Afi ica. And I was talkins to a

trainer out there. And, you know, they asked vu'hat vou clo. You are veterinarian.

Ancl you talk trecause, you know, South Afi ica is a l i tt le dif l-erent in the way they

think.

And he r,vas like, well. how do you treat bleeclers'l And I rvas like, well.

we treat thern with Lasix, basically Lasix. He is l ikc. all rve use is this stuff called

RTF. Ancl I saicl. r i 'cl l" r i 'hat is it. Anci l ie saicl" I i lon't ki io'rv. But you want a

bottle of it. I said. sure. So I have a bottle.

HEARING OFFICER LAYTON: Did you learn what the chemical or

phannacological composition of it was or any

DR. STEWART: Ncver knew. Ncver knew.

(T.E. 23e-210).



20. Although the RTH rnystery substance is not the basis fbr Dr. Stewart's

suspension, Dr. Stewarl testifred under oath that as a treating veterinarian, he possessed fbr use in

his veterinary practice an item of an unknown chemical or pharmacological composition that he

received from a trainer (not a veterinarian) he had just met in South Afiica. Such an approach to

veterinary rnedicine is so f-antastic and highly incredible that it sharply reduces the probative

value of his rernaining testirnolty. including his testimclny on potential mitigating circutnstances

on the length of suspension.

21. Concerning the rnitigating factors, Dr. Stewarl also testifrecl that although he

brought the bag of rnedicines rvhich contained the banned substances to the track, he did not

know what rvas ir-r the bag. Wlien asked if he could think of any'thing that ivould have prcvcntecl

hirn fiorn checking thc contcnts of his orvn bag of medicatiorts. Dr. Stewart rcsponclecl:

That would be rny stupidity. There is no rcason I coulch-r ' t  havc lookecl. But I

l lcalt . 'uviren yor-r l i rc b1, vourself  and vor,r are l ivi trg out of a stt i tcasc atrcl \1ol l  g()

fiorn )/our rental apaftment to the racetrack and back hotne. and you try to find

sornethirrg to put together to eat. And then you grab a shc-ru'cr atrci gct tcl beci. (T.E.

224).

22. Dr. Stewaft agreecl that the bottle of Carbidopa and Levodopa was fbuncl in liis

truck at Barn 14, r,vhich is an arca of Keeneland that is not ot-t the oppctsite side of Rice Road.

(T.E.226) .

CONCLUSIONS OF LAW

Under KRS 230.215, the legislative pulpose of KRS Chapter 230 is to bestow the

Ker-rtucky Horse Racing Commission with the

" 'power to promulgate adrl inistrat ive regulat ions prescribing condit ions under r,vhich al l
legitirnate horse racing ancl lvagering thereon is conductecl in the Ccltnlronwealth so as tcr
cncourage the irnprovement of the breeds of horses in thc Cornlnonwealth, to regulate and
rnaintain horse racing at horse race rneetings in the Cornmonlvcalth of'the highest quality ancl
f l 'ec of any corrupt. inconrpetent, dishonest, or unprinciplecl horsc racin-9 practices. and to
regulate and maintain horse racing at lace rneetings in the Court 'nonwealth so as to dissipate



any cloud of association with the undesirable and rnaintain the appearance as well as the firct
of cornplete honesty and integrity of horse racing in the Cornmonr,vealth."

2. The l(entucky Horse Racing Commission is an inclepenclent agency of state

govelxment created to regulate the conduct of horse racing ar-rd pari-rnutuel wagering on horse

racing, and related activit ies r,vithin the Commonwealth of Kentucky. KRS 230.225.

3. Under KRS 230.240, the Cornmission is authorizecl to prornulgate administrative

regulations fr-rr efJ-ecti',,eiy preventing the use of irnproper devices, and restricting or prohibiting

the use and administration of drugs or stimulants or other irnproper acts to horses prior to the

horse participatir-rg in a racc.

4. Thc Cornrnission is vcstcd with jurisdiction ancl supervision over all persons on

associat ion grounds. KRS 230.260( l ) .

5. All racing l icer-rscs arc subject to all adrninistrativc regulations aud conditions as

;rrcscr ibcd by the Conrmission. I (RS 130 290(2).

6. Participi,rrts in horse racing are required to bc l iccnsccl by the Clomrnission. KRS

230.3 r  0 .

1. Liccnses grantecl by the Commissior"r are subject to clenial. revocation, or

suspension by the Commissior-r in any case r,vhere it has reason to belier,,e that any provision clf

t l i is chapter, administrative regulation, or conditicln of the Cornrnission aflbcting it has not been

complied with or has been broken or violated. The Cornmission, in the interest of honesty and

integrity of horse racing, may prornulgatc admir-ristrative regulations unclcr rvhicl-r any license

may be denied, suspended, or revoked. KRS 230.320( l ) .

8. If any l icense is cleniecl. suspencled, or revokecl after an intonnal hearing by the

stewards or by the authority acting on a cornplaint or by its own volit ion. the authority shall grant



the applicant or l icensee the right to appeal the decision, and upon appeal, an administrative

hearing shall be conducted in accordance with KRS Chapter 138. KRS 230.320(3).

9. The Cotnmission is autl-rorized to promulgate any reasonable and necessary

aclministrative regulation fbr the enforcernent of the provisions of this chapter and the conduct of

lrearings held befbre it. KRS 230.370.

10. I(RS 138.030 authorizes the agency heacl, i i i  this clrse, the Ker-rtucky Horse

Racing Commissiott, to exercisc all powers conf-erred on an agency to conduct an administrative

hearing, or to delegate those powers to a hearing officer, so long as the agency head does not

clelegate the power to issue a frnal order. Subsection 2 allows the agency to contract with

another ageltcy. in this case, the Of1lce of Adrninistrative Hearings, fbr hcaring ofl-rcers.

I L A hearing of1iccr at the appropriate stages of t l ie proceedings, shall give all parl ies

full opportunity to f i le pleadings, rnotions, objections, and oflbrs of settlement, ancl may also

give the parties opportunity to frle briet-s, proposed findings of tact and conclusiorrs of law. and

proposed recot-nl.nenclecl orclers. KRS I 38.080.

12. For acltninistrative hearings, f lnclings of f-act are based exclusively on the evidence

in thc record. Evidencc may be received in lvritten fbnn if doing so wil l  expedite the hearing

u,ithout prc.iuclice to thc intcrcsts of anv party. A rccollntenclecl orclcr l-nily be submitted in

written fbnn if there are no genuine issues of rnaterial fact in dispute and judgrnent is appropriate

as a rnatter of  la lv.  KRS 138.090( I  ) -(4).

13. In all adrninistrative hearings, unless other-wise provided by statute or f-ederal law,

the agency (in this case, thc Kentucky Horse Racing Cornrnission) bears the burden to shor,v the

propriety of a peualty irnposecl or the rernoval of a berreflt previously granted. KRS 138.090(7).

t0



14. Stewarl 's argument that 810 KAR 1:026 Section 25 deprives the Commission of

jurisdiction is unsupporled by the plain language of the regulation. The obligation is directed

toward the l iccnsee racing association, and the reporling required of the l icensee is to display

structures, piping, fire hydrants, fixed equiprnent, racing strip, ancl track composition.

15. Nor does the statutory language in KRS 230.210(9) supporl the argument that the

presence of a road between the barn and the training track soinehorv eliminate the Cornmissior-r 's

authority. The entire definition of "Track" states:

"Track" means any association cluly licensed by the Kentucky Horse Racing
Authority to conduct horse racing. "Track" shall inclucle any facil i ty or real property
that is ownecl, leased. or purchased by a track within the same geographic area within
a sixty (60) mile radius of a track but not contiguous to track prerniscs, upon
authority approval, and provided the noncontiguous property is not withirr a sixty (60)
ntilc raclius of another licensed track prernise r,vhere lir,'c lacing is conclucted and not
'uvithin a fbrty (40) milc raclius of a sirnulcast lacil i ty. unless any allbctecl track or
sitnulcast lacil i ty agrees in r,vrit ing to pennit a noncontiguous facil i ty within the
protectecl geographic area.

16. 
' l ' l ic  

part ics l tar c c i tcd compet ing ancl  conl l ict ing case la 'uv on thc del lu i t ion of

contiguclus, ltone of 
"vhich 

was derived tiom cases concerning thc spccif ic statutory defrnit ion set

tirrth above. Given that the case lar.v is confl icting ancl given that it is not clear any of the

particular substatrt ive areas of larv are rnost related to the issue of horse racing l icensing actions,

this clccisiorr is trot convincecl that the case larv citcd by either sicle is controll ing.

17. The statutory language referring to noncontiguous property envisions a radius of

60 rniles. Parlicularly in l ight of the legislative purpose behind the Commissic-rn, and in l ight of

tlre f-act that the training track uscd by occupants of Barn J4 are the cxact same training tacilities

used by all other l icensees at Keeueland, such statutory language supporls the conclusion that

that the drafiers did not intend fbr "noncontiguous" to apply r,vhen the only separation is a public

road across rvhich all horses 'uvalk to reach thc training area.

11



18. Bams lr l  and 71at Keeneland Race Course are locat ions underthe jur isdict ion of

tlre Cornmission because thcy are located at a'"track" as defined by KRS 230.210(9). 810 KAR

I  :018,  Sect ion 1(4) .

19. Cobra vcnorn is a prohibi ted substance under the provis ions of  810 KAR l :018,

Section 20(l) because its use in a horse may endanger the health and welf-are of the horse and the

safety of the rider of the horse, in that it may cause a catastrophic breakdor.vn of thc horse.

20. Cobra venoln is a prohibited substance under the provisions of 810 KAR 1:018,

Section 20(2) because it has never becn approved fbr use in humans or animals by the u.S. Food

and Drug Administration.

2l  .  Carbidopa and Levodopa is a prohibi ted substance under the provis ions of  810

KAR l :018. Scct ion 20( l)  becausc i ts usc in a horsc may enclangerthe health ancl  welfare of  the

horse and tl ic saf-ety of the rider of the horse, ir-r that it has no known therapeutic use ir-r a horse.

lt can cause increased hearl ratc. increased cardiac output, and increased the rate of respiration ir-r

humans. Further, excessive use in humans has been associatccl with the clcvcloprnent of

bell igcrcnt and cvcn psychotic behavior.

22. Carbidopa and Levodopa is a prohibited substance undcr thc provisions of 810

KAR l :018. Scct ion 20(2) bccausc i t  l ias ncvcr bccn approvccl  f i r r  usc in horscs by' thc U.S. Fooci

and Drug Adrninistration. See definit ion of Class ' 'A" drugs in the Kentucky Florse Racing

Authority Unifbrm Drug ancl Medication Classif lcation Schedule (l l-05). (Exh. 30).

23. Dr. Stewart was in possession of cobra venorr and Carbiclopa ancl Levodopa at

locations under the jurisdiction of the Cornmission on Junc 22. 2007. ancl thus violated tl-re

prov is ions o f  810 KAR l :018,  Sect ions 20( I )  and (2) .

t2
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24. On June 22,2007, at  a locat ion under the jur isdict ion of  the Comrnission, Dr.

Stewart was in possession of Ketoconozale tablets and Metronid azale tablets that had lto

prescription labels, a "Throat RX" solution that rvas not labeled tbr a specific horse,, and an

injectable honey-colorecl solution rnarked "For Mythical Ehno Only" that had no prescription

labe l ,  and thus v io la ted 810 KAR 1:018,  Sect ion 1 '1 .

25. Tl-rere is no penalty set fbrth in Kentucky's racing regulations for violation of 810

KAR 1:018, Sect ions 20( l)  and (2),  Sect ion 13, and Sect ion l4(1).  Thus, ref-erence must be

made to 810 KAR 1:028, Sect ion 9( l ) ,  which states: "Upott  f inding a violat ion or an at tempted

violation of the provisions of KRS Chapter 230 relating to Thoroughbred racing or Tit le 810

KAR. if not otherwise providcd for in this adrninistrative regulation, thc stewarcls may imposc

one (1) or lnorc of the fbllowing penalties: Subsection (b) provicles that the Stewarcls

lnay "Is]uspend or revoke a persor-r's l icensing privi leges tbr a periocl of not rnore thau tive (5)

ycars as may be deerned appropriate by the stewards in kccping r,vith the scriousness of the

violation and facts of the case: Subsection (d) provides that a suspettsiott may be

n-ritigated by alt agreernent to pay a f-rne of not lnorc than $5000. "as may be cleemed appropriate

by the stewarcls in kceping r,vith the seriousuess of thc violatiotr and the f-acts of the case.' Tlte

fbur-ycar suspension for posscssion of cobra vcnom. tlte otrc-)'ear suspctrsiotr fbr possession of

Carbidopa and Levodopa, the fifieen-day suspensions for labeling violatiotrs. and the thir-ty-day

suspension/$1000 f ine tbr v iolat ion of  810 KAR l :018, Sect ion 15( l)  are expl ic i t ly r ,v i th in the

five-year maxirnurn suspension authority of the Stewards.

26. While t l ie suspensiorrs were long, thc length of suspensions is lcgally supporlable.

The penalties were irnposed in connection r,vith the possession of the tnost highly dangerous

l3
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substances and serious violations of Commission Regulations, which present a catastrophic

threat to thc safetv of both horses ar-rd riders.

21 . There is an additional and equally cornpelling legal basis presented in suppoft of

the stewards' decision on length of suspension. The Commission (and the stewards acting on its

behalf) are charged with nothing less than regulating Kentucky horse racing "of the highest

quality and fiee of any comrpt, incompetent. dishoncst, or unprincipled horsc racing practices,

and to regulate and rnaintain horse racir-rg at race meetings in the Comtnou'uvealth so as to

dissipate any cloucl of association with the undesirable and rnaintain the appearance as well as

tlre fact of cornplete honesty ancl intcgrity of horse racing in the Commonwealth". KRS 230.215.

Horses which race at tracks in Kentucky are stabled at l icensed f-acil i t ies fbr a goocl reason. If a

horse giving all appearances of beirrg larne due to pain frorn an injury is surreptit iously injectecl

with an agcr-rt r.vliich blocks that pain, regarclless of the danger prcsentecl by such irrjection, after

the inlection. the horse wil l  suddenly be ablc to race f 'ar beyond its apparent abil i ty. which wil l

result in dishonest racing and wagcring results.

28. Nor is thcrc any requirement in the regulatory f iarr-rer,vork fbr violations under this

section that thc Comrnission provc Dr. Ster,varl had a specif ic inteut to cause such a racing result.

There is a goocl reasor.r f irr the lack of such a rerluirement: such a l i igh burden of proof r,vc.ulcl

allow l icensees to f ieely possess medications within the barn that could be freely used for the

most cl ishonest or dangcrous of reasons, so long as theywere not caught specif ically in the act of

an i l legal  in ject ion.

29. Further. as notecl in the tindings of f-act, the clairns of rnit igating circumstarrces

are severely lacking in crcdibil i ty. A veterinarian who clairns to not know what was in a
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rnedicine in his possession for treating animals lacks credibil i ty. And claims of "stupidity" or

"not thinking" (the words chosen by Dr. Stewarl) are not a sufflcient basis fbr rnitigation.

30. Based on the purposes behind KRS Chapter 230, thc above-referenced statutes

and regulations, ancl the lack of rnitigating circumstances, the hearing officer finds that the length

of suspensiorrs is legally supporlable. Deference should be given to the decision of the Stewards

as they have clernonstrated experlise in the regulation of Thoroughbred horsc racing. The

penalties issued fbr the September 17 , 2001 , Stewards' Rulirrgs (File No. HRA-29424-041)

support the Cornmission's missior-r of ensuring the safety and integrity of racirrg.

31. As previously notccl fbr the appeal HRA-29425-047, since after a long delay

Stewart finally clicl cooperate. the Cornmission stated it 'u'n,as rvithdrarving its order of suspension

fbr failure to cooperate. Because the issue in the appeal HRA-29425-017 is that failure to

cooperate, based on the Cornrnission's withdrawal of thc suspension, this decision recommends

tlre appeal HRA-29425-047 be disrnissecl as rnoot.

RECOMIVIENDATION

Tliis clecision recornrlends that the l(entucky Horsc Racirrg Commission adopt the above

Finclings of Fact and Conclusions of Law, and recommends that the Commission enter a f lnal

orclcr afl- inning the Stewards' Ruling clated Septernber 17. 2001 for File No. HRA-29421-041 .

which is the subject of this appeal.

NOTICE OF EXCEPTION AND APPEAL RICHTS

Pursuant to the authority of KRS 138.110(4), each pafiy shall have a period of f i fteen
(l5) days fiorn the rnail ing of this recommended order within which to f i le cxceptions to the
recol-nmenclations r,vith the agency head, the Executive Director of the Kentucky Horsc Racing
Cotntnissiorr. A failure to t imely frle exceptions to this rcporl with the agcncy head may
constitute a waiver of appeal rights to the extent the agency head adopts the recommendations of
the Hearing Offlccr in the agency s frnal order. See Rapict"t ' .  Philpot, 130 SW3d 560 (Ky.
200.+).
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Pursuant to the authority of KRS 13B.140, all f inal orders of agencies are subject to
judicial review in accordaltce with the provisions of KRS Chaptcr l3B. A parly shall institute an
appeal by filing a petition in the Circuit Courl of venue within thirty (30) days after the final
order is mailed or delivered by personal service. Some courls, pursuant to the language of KRS
23A.010(4) which requires that an appeal to circuit courl be docketed as an original action,
require that a sumlnons be served when filing the appeal petition in said Circuit Cour1.

KRS 230.330 states: Any licensee or any applicant aggrieved by any final order of the
authority lnay appeal to the Franklin Circuit Court in accordance with KRS Chapter 13B.

DATE OF ORDER: APRIL 6. 2009.

ROBERT LAYTON
CHIEF HEARING OFFICER
OFFICE OF ADMINISTRATIVE HEARINGS
35_36 FOUNTAIN PLACE
FRANKFORT. KENTUCKY 40601
TELEPHONE: (502) 564-7312
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I herebycertify that a
day of 1

RECORDS CUSTODIAN
KY HORSE RACING COMMISSION
4063 IRONWORKS PKWY BLDG B
LEXINCTON KY 4O5I 1

HON. ROBERT M WATT, I I I  &
HON. LYNN SOWARDS ZELLEN
COUNSEL
KY HORSE RACING COMMISSION
STOLL KEENON OGDEN PLLC
3OO WEST VINE STREET STE 2I  OO
LEXINGTON KY 1O5O]

HON JOHN FORGY
KY HORSE RACING COMMISSION
GENERAL COUNSEL
.10(13 IRON WORKS PIKE. BLDG B
LEXINGTON KY 405 I  I

I {ON.  MIC I IAEL  D .  N IEUSEIT  &
HON.  MICHELLE L .  HLJRL-E \ '
M ILLER.  GRIFF IN  &  MARKS.  P .S .C .
27I  WEST SHORT STREET.  SUITE 600
LEXINGTON. KY 40507

HON KAREN MURPHY
16 PHELPS ROAD
OLD CHATHAM NY 12136

HON. ROBER] 'STALLINGS
239  S .  5TH ST . ,  STE.  414
LOUISVILLE"  KY 40202

DOCKET COORDINATOR
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CERTIFICATE OF SERVICE

true and accurate copy of the foregoing ORDER was, on this
200 1 

i, mailed by first-class mail, postage prepaid to:
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